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*EMCRANQUM FOR ΜῈ. MeGEGRGR BUNDY 


FRGH3 Abram Chayes “- 
SUBJECT: International Law Probless of Slockade 
a eee eee nti tatns i 


This mnenorandum is in response to your telephone 
Teauest of Friday afternoon, Sentenbder 7, 1962. In 
order to sct it te you as soon as possibls wo heve 
net circulated it to other offices which ray be 
interested in the subject matter, It is therefore 
to be reparded as embodying the current views of 
this office rather than a considored Department 
position, 
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Δ. A traditional! blockade, giving rise to the legal 
right to interfere with neutral commerce, could not be 
invoked against Cuba, because we are not in a state of war 
with Cuba, 


δ. A “pacific blockade" would likowlse soexn inapplicable 
under the present circumstances, sinco ἐξ may be justified 
only as ἃ reprisal desiened to socure reparation for and thus 
proportionate to ἃ specific international wrong concitted by 
the blockaded State, It is cizficult to specify plausibly 
such a wrong in tho existing situation, especially in view 
of the defensive character of the military assistance cure 
rently being supplied to Cuba, In any event, “pacific 
blockade" does not give the blockading force the right to 
seizo and sequester neutral vessels; indeed, the United 
States has maintained that it gives no legal right to divert 
noutral commorce, 


ὅδ. “Pacific blockade" must be Yeconclled with oblipse- 
tions undertaken in the IntereAzorican systen and under the 
United Nations Charter. The Rio treaty prohibits unilateral 
intervention of any kind except in case of armed attack, 
“hile the concent of armed attack undoubtedly includes sone 
roon for δὴ anticipatory Tesponse, the factual situation 
would have to be much wore threatening than the ono presently 
existing, Multilateral action te blockade Cuba ceuld be 
taken pursusnt te the OAS Charter by ἃ two-thirds vote of 
the OAS membership. ‘he imposition of a multilateral’ blocks 
ado by the OAS may be "enforcement action" by a resional 
erganization subject te Security Council veto under Article $3 
of theo United Nations Charter. Noreovor, a blockade, whether 
unilaterally or Bultilaterally imposed, would probably bo « 
use or threat of force prohibited under Article 2(4) of the 
United Nations Charter, unless justified as individual or 
collective self-defense under Article 51, Such justification 
involves an analysis sonerally comparable to that concerning 
atned attack set forth sbove, 


Sinco a “pacific blockade” vould involve forcible 
iuterference with bloc and Possibly NATO commerce, it sheuld 
not be undertaken without prior consultation within the 
Alliance. This would ke sspecially que if {τ wore to be 
justified as a defensive reasure against a potential threat 
of force by Cuba, for in such case the North Atlantic Treaty 
imposes an obligation to consult, 
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4. In tho strict sense, even bloc Shipping would bo 
exempt from a pacific blockade eccorcing to the position 
the United States has tradvitionelly maintained, This 
pesition could plausibly be clshorated, however, to cover 
shipping of nstions aligned with the blockaded one. Special 
problems would be raised if it were sought to naintain the 
blockude against ships of NATO countries, Both lepal and 
political probloms would grow nore intense as the blockade 
proceeded from interference with unarnod merchantren carrye 
ing military supplies to interforence with troop ships 
carrying technicians to interference with any convoying 
naval vessels, - 


le Ceneral Princisles 
ee CLE CISL ES 


The law of blockade 15 to be viewed in the rerspective 
of the general rulo of freedom of the seas, to which it 
affords 8 narrowly limited legal exception. The univorsally 
acceyted principle cf freedom of the seas provides the 
broavest rights of ΠΡΟ] στοῦ. navigation to shins of all 
flags traveling on the high seas, Under this principle, 
these waters rersin open as an international highway for 
communication and cozmerce and no incividual nation may - 
exercise authority therein except within the limits pre- 
scribod by international law. It follows that vessels on 
the high seas are under the jurisdiction of the flag State 
and aro not nornally Subject to the exercise of authority 
by any other State, 


The regime of frecdom of the sens is recognizod by all 
civilizod nations, but it has been particularly espoused 

and guarded by the preat maritine nations. The United States 
has beon zealous in its defense fron the beginning of the 
Republic, Qur first fereipn wars were fought in defense of 
its principles, In orld ‘ar i, British invasion of the 
frecdom of the seas brought us close to arred action arainst 
British naval vessels. The Culzinatine cause of United 
States entry into the war was the resumption of unrestricted 
submarine warfare apainst noutral comzerce by the Cermens, 
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2. Traditional itiockade , 


Slockede, in its traditional forn, is one of the rare 
cases in which interference with the waritine conmerce of 
one nation by another is formally sanctioned by international 
law. 2lockade, in this traditional Serse, is ἃ military 
action taken in the course of a War. The essential condi- 
tion of a legal blockade is that the blockading State and 
the blockaded State be at war, In a State of war, of course, 
the belligerent nations may sink or capture each ethor's 
shipping, When a valid blockade is established, the authority 
of the blockading power extends to tho ships of neutral 
countries as well, Gifending ships and their cargocs way ᾿ 
be seized by the blockader and the seizure will be enforced 
in a prize court, 


To 


To establish a valid Dleckede the dlockading natior. 
aust isolate an encry port or ceastling fron the high seas 
50 as to cut off all enemy traffic with it. The blocksde 
rust be “elfective” that is, lt wust be Eaintained by a 
force sufficient in cencral to prevent access to the 
blockaced ports, It rust bo crelied inpartially to ships 
of all flags. Notice aust be given to neutral converce, 


These formal rules of blockade were worked out in 
their final form in the i9th century. With the advent 
of new naval and coasta) weapons in nore recent tines, 
it became impossible to impose the “eloso in" blockade 
te which those rules were adapted, At the sano tise, 
the economic aspects of warfere assured increasing 
izpertance, As a result, the 20th century has seen a 
soe? decal of interference with neutral connerce during 
Stilitios when the ccuditions of legal blockade were 
not ect, 


“evertholess, the United States has continued to 
insist upon the established lepal doctrine when her own 
interests wore infringed, and ἴῃ particular upon the 
conditions of belligerency and eifectiveness, Thus, in 
both the Spanish Civi} war in the 1930%s and the Chinese 
Civil ar fh the 1940's, the United States refused to 
Tecopnize blocksdes of insurgent ports by the recopnized 
covernnent since ἃ formal state of war did not exist, 


The United States reaction to British interference 
with neutral Shipping in orld war J has alresdy been. 
notec, The Gernans declared tho waters around the ritish 
Isles 2 war zone and preclained that neutral Ships in thet 
arca would be exposed to danger, Tho British by way of 
Teprisal announced that they would prevent comnodities of 


The measures clearly wero not consistent with the technical 
Tequirenents of the lew of blockade as eeperally accepted 
prior to World War I. Sowe legal commentators have surzested 
that the measures adopted by the British in World War I and II 
“in the form of reprisals and ofsed at econonic isolation 
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of the opposing bellirerent must be regarded as a develope 
ment of the Jatont principle of the law of blockade.” 1] 
Oppenheim, International Law 796 (7th ed, Lauterpacht 1952), 
It is to be noted, however, that the British Covernsent did 
not justify its action as a legal blockade, but as a Tevrisal 
against the oarlier unlawful δεῖς of the Germans in seeking 
to divert neutral Shinping from British ports. The Unitod 
States never recognized the validity of the british acts, 


δι. "Pactfic Blockade" 
wPacific Blockaro” 


Naval powers have, in ὼ substantiel number of cases, 
blockaded ports of nations with whor they are at peace, the 
So-called “pacific blockade”, Such a blockade has beon said 
to bo a rossure short of war, in the sense that the blocke 
ading State doos not intend war to result and the blockaded 
State acquiesces without. yoing to war, If this scquiescence 
docs not occur, the blockade Ccases to be “pacific”, for 
there is no question that it is a hostile act that may be 
and often has been treated as an act of war, 


The concept of "pscific blockade” crew up in the 191} 
century as-a specific instance of the more general catesory 
of forcible measures of redress known as "reprisal", Thus, 
it was not justified unless the blockaded State had copritted 
an international wrongs, toward the blockading State. Like 
other forns of renrisel, pacific blockade could not lepally 
be resorted to before exisustion of poscefu) avenues for 
Settlement of the pricvance, Moroover, it was subject to 
the broad limitations thet tho reprisal should not be dis- 
proportionate to the Provocation and should be torminated 
when reparation was secured, 


Since the blockaded sower has, by hypothesis, . committed 
a lesal wrong, its shipping can be interfered with by the 
“nacific blockade”, The conscquences for the vossols of 
third parties are loss certain, Thero is substantial unee 
ninity that the seizure ond Stuuostraticn of ships of 
nations not partios to tho controversy are not legally 
justified in a pacific blockade, In addition the United 
States has consistently denied the Jegitinacy of any actions 
by the blockading country preventing access to the lockaded 
ports by neutral ships. Thus when Creat Britain, Germany 
and Italy imposed a pacific blockade on Venezuela in 1902, 
tho United States protested that there was no right to 
interfere with vessels flying the United States flag. The 
blockading powers yielded to-this view and asserted that 
their blockade "created ipso facto a state of war" and gave 


ree, 

A commentator has sunnarized the historical expericnce 
with the statement thet although a pacific blockade ray -be 
effective whon applied by a powerful nation against a wosk 
nation, it is obviously not desisned for use betwoen two 
powerful naval States. In practice the pacific blockade 
has been used only by powerful maritime nations against 
States‘unable to mustor ἃ substantial retaliatory force. 


4. The Cuban Situation © 


In considering the application of these broad concepts 
to the Cuban situation today, the first thing to be noted is 
that on the state of facts as presently known neither tradi- . 
tienal blockade nor pacific blockade would seem to be justi- 
fied. Since we are not at war with Cuba, the basic condition 
for a valid bolligerent blockade is absont. 


Cuba has, of course, comcitted international wrongs 
against tho United Ststes for wnich we could take reprisals ““ 
for exarple, the exprepriation of assets owned by United States 
notionals, In an earlier day, acts of this kind nay have been 
the occasion for sending out the gunboats, but there would be 
general agreement today that pacifie blockade would be dise 
proportionate and otherwise inappropriate to this kind of 
legal wrong. ‘Moreover, to justify blockade now in torns 
of oxpropriative acts taken some years ago would be dise- 
inpenuous to say the least. Finally, problems arise of 
our οὐ» obligetions es to the threat or uso of force undor 
“ie united Nations Charter and various IntereArcrican 
treatics, These are discussec in nore detail below. — 


AS to the recent Soviet activities in supplying Cuba 
with silitary cquipment and persennel, it is difficult to 
argue that they involve an international wrong by Cuba, ‘The 
Fresicent has stated that the arss are dofensive. If this 
is so, the assistance is very much like what we are piving 
to many nations throughout the world and we would not wish 
to take ὃ position which wight undercut the legal validity 
of these programs. It would be especially detrirental to 
suggest that intellinonce-sathering facilities, radar and 
tracking cquippent, even if wanned by Russians, are in any 
way legally suspect. de have a strong interest in preserving 
the principle that it is wholly Jegitimate for one State to 
observe another fron outside the territorial jurisdiction of 
the observed State. 
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Of course, Soviet ailitary activities and assistance | 
of this kind in tho western iienisshere sre inconsistont 
with tho Monroe Doctrine, but the scope of action tht 
would be justified under the Doctrine in any given set of 
circumstances is obscure because the character of the 
Doctrine as a legal basis for action is not Clearly 
established 4π international law and practice. Noreover, 
authority fer unilateral action under the Doctrine nust 
be taken as severely modified by the Inter-Anericsan treaty 
systen, in any case, ᾿ 


Cuba's acceptance οὗ such Soviot assistance violates 
ner own obligations as a merher of the IntereAtierican 
System. This is clear from the treaties thomselves as well 
as the series of pronouncenents of Inter-Acorican organs 
culrinating with the susnension of Cuban monbership in the 
_ySsten ct Punta del Este. But the Inter-Amorican treatics 
themselvos, particularly tho Rio treaty, establish the pro- 
cedures to be followed in case of breaches of this kind. 


3. Treaties 
1. IntereAmerican Treaties 


ἃ. Unilateral Action © The Inter-American treaty 
system isposes severe Jiritsticns on unilatoral action by 
ene Arericen State against another. Article 15 of the 
Charter of the Organization of. Aucrican States states these 
linitations in their nost comprehensive form: "No State or 
grcup of States has a right to intervene directly or indirectly 
for any reason whatsoever in the internal or external ‘affairs 
of any other State.” This prevision covers both the use of 
armod force and other forms of unilateral interferonce or 
threats against American States, 


Article 3 of the Rio Treaty does provide, however, 
for unilateral action in selfedefense against arned attack 
upon any Anerican State. Tho article does not require that 
a State must wait until an attsck upon it is already in 
progress, There is s cortsin undefined loeway to respond to 
inminent or threatened attack, Sut the present situstion in 
Cuba, choracterized by the Prosident as a purely defensive 
bulldeup, could not be brought within the post expansive 
reading of the armod attack concept... Indeed, the United 
States could hardly begin to make ἃ plausible argunent that 
ἀξ was faced by a threat of armed attack from Cuba unless 
the character and scale of Soviet military assisténce were 
sharply altered in the direction of establishing an effective 
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offensive capability based on Cubo. [von then, the Specific 
circucstances of each case ae especially thase bearing on the 
magnitude of the threat, tho Particular Amorican State st 
which it is directed, and its impinence in tine =< must be 
considered in doterzining whether a pacific blockade is 
Justified and in deciding upon Procedures for implementation, 


In all but the most urpent of cases, advance consultae 
tion with the OAS would seex to be called for at a Mininun, If 
time factors precluded Such consultation, under the Rio treaty, 
the OAS Consultative nachinery would nevertheless cone into 


In the last analysis, of course, the deternination as to 
what ds required in tho United States national interest is for 
this Government to nake. Such a deternination Should take into 
Scccunt, however, the fact that the political costs of any 
course of action wil} Cenend in considerable measure On the 
porsuasiveness with which it can be justified in teras of 
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be Hultd lateral action = In 811 eases of aggression 
Or confliet othor than urned attack, it is obligatory that the 
Rattor be presented to tho Inter-Amorican Organ of Consultation 
for agreement tong its cembers On Messures to be taken. Under 
Article 25 of the OAS Charter, collective action by the Orpaniza- 
tion may be taken, upon a two-thirds vote of the nenbershin, 
when an Anerican State has been threatenod by any forn ef 
#peression or conflict or dy any other fact OF Situation τιιλξ 
nicht endanger the peace of the Avericas. The Collective section 
autherized by the utticle undoubtedly includes “pacific blockade”, 
“re too, the "fact or Situation" upon which oction is posited 
reed not directly involve the United Statos but pay affect any 
Acerican State, ΄ 


However, under Articlo S3 of the United Netions 
Charter, "no enforcement action shall ho taken... by repiona} 
aeencies without the authorization of the Security Counci)," 
Since the OAS js such 3 repiona] organization, the Security 
Council would 860 to have a veto Over action of the Organizae 
tion imposing a “pacific blockade if thisvwre to be character- 
ized by the Council as “enforconent action™, . 


Noither the Concept of enforcenent action nor the proe 
cedura] interrelation between tho Security Counei)] and regional 
Organizations has been much Clarified in United Nations practice, 


this action beforo the Security Counci] for approva} under 
Article $3. The United States took the position that NO such 


approval was necessary, since the sanctions did not amount to 
“enforceuent action" ; . tens | 
᾿ within 
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within the meaning of Article 53, This position was 
supported by the resolution finally adopted in the Security 
Council, Hore recently, s similar atterpt was made to sube 
λοςτ the OAS action at Punta cel Este to Security Counc} 
roview, In this case the Security Council refused to take 
any action whatsoover, thus implicitly adopting the United 
States position that nce enforcement action was involved, 

It is obvious. however, that if a blockade of Cuba were to 
be called for by the OAS it would be cuch closer to applicae 
tion of military force than any of the instances heretofore 
considered and thorefore wore readily thought of as onforcee 
ment action. Perhaps some of thoso difficulties could be 
teduced by careful drafting of an OAS resolution, 


On the procedural side, it is probably the case 
that a Security Council resolution seeking to treat action 
by ὦ regional organization as enforcerent action within 
Article $3 would be subject to veto by a permanent sender — 
of the Security Counci), . 


2. Unitod Notions Cherter 


The linitations contained in the IntereArcrican treaties 
aro reeonforced by those of the Charter of the United Nations. 
In Article 2(4), Kembors of the United Nations undertsko an 
obligstion to refrain ἔσο the threat or use of force arsinst 
‘the territorial inteprity or political indcpendenco of any 
State. While some indefinite threats of forco such as 
Khrushchev's sissile rattling, may not be considored as 
falling within the scopo of this commitment, it would-be 
difficult to argue effectively that a naval blocksde is not 
a use of force or a thront of force, tlockade explicitly 
threatens the use of naval foree at least against nerchant 
vessols of the blockadod power unless the Tequirercnts of 
the blockade are complied with, ; 


Article 51 of the Charter proserves the inherent right 
of. individual or collective self-defense against an armed 
attack, In this context, tho term "arnod attack” has sube 
Stantively the same elements as it has in the Inter-Acorican 
treaty systen, Indeed, tho Charter of the Orpanization of 
Aworican States sakes specific reference to Article $1 of 
the United Nations Charter in Ciscussing armed attack. ᾿ 

Repardless of the 1658] niceties, if ἃ "ρος ξὶς blockade" 
‘“eTe to be inposed upon Cuba in the present circunstsnces, 
whather on a unilateral or collective basis, it is certain 
that the matter would be broupht before the United Nations 
immedistely on ἃ charpe that it was a threat to the peace, 

A charge of this naturo would be extremely difficult to deal 


with 
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"“ὋῈ both politically and legally. Even if we could ‘rae 
tect ourselves in the Socurity Council by the use of the 
veto, we would nevertheless he faced with the prespect of 
action ia the Cenoral Asserhly which would not be subject 
to veto. Cven apong cur allies, those whose maritine 
tradition is strong, the United Kingdom and Norway, for 
exannte, aiyht well consider thedy oun interests demanded 
tiat they support the traditional froedon of the seas, If 
they wore not in active Opposition, wo would nevortheless 
lack thelr wholeheartod Support. Tho danger of resort te 
this kind of action when. the interests of the Western 
Allfance are solit was Oreuiatically illustrated in the 
Suez Canal incident. 


3. NATO 


In view of the fact thet 2 blockade 45 ause of force 
in the ΠΟΣΊΝ Atlantie eres, sound oliiance sractice alone 
would eSctate prior censzltation in NATO. +tloreover, since 
presupably the justification for ἃ pacific blockade of Cuba 
sculd ie that the pesce and Security of the United States 
“snvO bosn threatened, the United States would be ohlisated 
under Article 4 of the ‘rtt: ‘tlantic Alliance to consult 
with the other pertics tu that asrocuent, i 


If the Unitod States builds its case upon an ieninent 
armed attack, our NATO alijes would scom obligated to take 
Supporting section on tho basis of Article § of the North 
Atlantic Treaty. Failure to do 80 would tend te discredit 
OUr own position, 


C. Cverationsl Problens 
ane 


If a pacific blockade wore confined to Cuban ships we 
would have no difficulty in remsining within the traditional 
scope of this doctrine, However, we are concerned with 

“materiel! the bulk of which is entoring Cuba in Bloc, Yugos lay 
ang ‘iATO vossels, Tho conventional rule authorizing intere 
ference with the blockadod State's shipping could argucbly 
de extended to the ships of its Silics, Bloc States are not 
formal allies of Cuba, but given the facts of internstions)} 
alignpent in today's world, tho doctrine might conceivably ͵ 
be stretchod another notch to cover Bloc shipping. 


Uso of the arnedeattack theory, within the scope of the , 
doctrine of reprisals, would presunably require the blockade ἡ 
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ΞΕ be confined in pencral to military cargoes. It way be 
assumed that these would Se carried primarily, if not 
exclusively, in Soviet or other Bloc norchant vessols. To 
nake the blockade operationally effective al} shins of such 
countries would have to be Stopped and searched for the 
prohibited cargo, . . 
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If the blockade wore to be oxpanded to other shinpnents oo 
for exauple, aviation fuel e- this would entail the prospect 
of stcppine and soarching Yugoslav and NATO tankers and 
werchantren with increased difficulties both fron the legal 
and political standpoint. The NATO powers would undoubtedly 
protest any such action unless thoy hed agreed to the 1 
Cessation of such shipments to Cubs and to the imposition 
of tho blockade, ᾿ 


Even a blockade imposed only on Bloc shipping, would be 
ade much nore cosalicated if extended to troop Ships carrye 
ing “technicians”, Finally, if, as 15 not unlikely, the 
USER beging convoying its merchone ships, we will bo faced 
with ἃ wiiolly new problem, The question whether the United 
States will open fire in tire of pesce on a Russian navel. 
vessel on the high seas FOSes legai and political issues 
car Beyond those involved in a “pacific blockade™ of xerchant | 
shipping, . 
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